
Vol. XVII, No. 12 Winter 2017www.flabarhls.org

INSIDE:

What Does the Future Hold 
for HHS in the Post-Tom 
Price Era?..........................2

Information Sharing in the 
Midst of an Opioid Crisis....3

Taking Florida into the Future 
with Telemedicine................4

Who is on the Hook? 
Individual and Institutional 
Liability under the False 
Claims Act..........................5

Florida v. Oxycodone, et. al.....6

Did You Know? Untapped 
Financing for Health Care 
Facilities: the New Markets 
Tax Credit............................7

Why are medical record 
requests so important?........8

The Impact of the OIG’s 2017 
Revisions to the AKS Safe 
Harbors and the CMP Rules 
on Access to Healthcare in 
Rural Communities..............9

Hurricanes and the Future....10

Health Law
Section

Newsletter

THE FLORIDA BAR

Florida Health Law

T h e R e s o u r c e f o r

The Florida Bar Health Law Section

Please Write for the Florida 
Bar Health Law Newsletter! 
By: Shannon B. Hartsfield

OIG, FDA, EEOC, and DOJ, need not be 
spelled out.

If you would like to write, but need suggestions 
for topics, please let me know. In the past, I 
served as an editor of the ABA Health Law 
Section’s weekly “HLbytes” bulletin. That expe-
rience showed me that a newsletter containing 
succinct health law updates provides very use-
ful information, and also makes it easy for busy 
lawyers to contribute. I look forward to hearing 
from you on topics you would like to cover.

Shannon Hartsfield has practiced health 
law with Holland & Knight LLP for 22 years. 
She focuses on regulatory compliance, with 
a special emphasis on data privacy, long term 
care, informed consent, hospital regulation, 
and the drug supply chain. She is Board Certi-
fied in Health Law by the Florida Bar Board of 
Legal Specialization and Education. She grew 
up in Tallahassee and received both 
her undergraduate and law 
degrees from Florida 
State.

As the new editor of our 
Florida Bar Health Law elec-
tronic newsletter, I encour-
age all of you to consider 
contributing short articles on 
issues of unique importance 
to Florida health lawyers. 
The Health Law Newsletter 
will be a periodic electronic 
forum for allowing authors 

to keep section members informed about new 
developments in health law. We would like to 
have a particular focus on Florida law. We will 
cover recent changes in the law, but we will also 
include a “Did You Know?” section where we 
discuss aspects of health regulation that may 
not be well known to all practitioners.

Contributing to the newsletter is simple. Peri-
odically, we will send out a call for authors. You 
can also send article ideas to me at shannon.
hartsfield@hklaw.com. Here are some general 
guidelines: 

•	 Include a short, catchy headline summariz-
ing the piece.

•	 Attach a photo and a two line bio including 
your name and employer.

•	 Provide approximately three to 
five original paragraphs on the 
topic, including links indicating 
where readers can find more 
information. 

•	 Cite authoritative, original sources, 
such as cases and government 
press releases.

•	 Articles should be written in an objec-
tive tone, like a news article. 

•	 Common acronyms, like HIPAA, CMS, 
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Who is on the Hook? Individual and 
Institutional Liability under the False 
Claims Act
By: David B. Honig

On September 19, 
2015, Sally Quillian 
Yates, then the Deputy 
Attorney General, is-
sued what came to be 
known as the Yates 
Memo, directing DOJ 
attorneys to focus on 
individual misconduct, 
rather than just cor-

porate misconduct, while investigating 
False Claims Act cases. The change 
was almost immediate, and soon the 
DOJ was announcing civil settlements 
with health care executives as well as 
institutional providers. The best known 
was the $1 million settlement, plus a 
four-year exclusion from Federal health 
care program participation, with Tuomey 
Healthcare System’s CEO, in South 
Carolina. Several others quickly fol-
lowed, including two executives from an 
Ohio skilled nursing facility who entered 
into a $19.5 million joint and several li-
ability agreement with their company, a 
$3.75 million personal settlement with 
Bostwick Laboratories’ owner and CEO, 

and a $750,000 personal settlement with 
Freedom Heath, Inc.’s COO. 

Under the Trump Administration, the 
Department of Justice has sent mixed 
messages about the balance between 
individual and institutional wrongdoing 
in fraud cases. In April, 2017, while ad-
dressing a Washington conference on 
enforcement of laws against bribery 
overseas, Attorney General Jeff Sessions 
appeared to favor individual enforcement 
to the exclusion of institutional enforce-
ment, saying that: 

The Department of Justice will con-
tinue to emphasize the importance 
of holding individuals accountable 
for corporate misconduct . . . I do 
believe  .  .  .  that really something 
is not quite fair if honest corporate 
shareholders end up having to pay 
the price for dishonest corporate 
leadership.

On October 6, 2017, Deputy Attorney 
General Rod J. Rosenstein announced 
that the Yates Memo was under review. 

Rosenstein stated that the DOJ would 
continue to focus on individual liability 
for corporate wrongdoing, but signaled 
a more institution-friendly leaning. He 
stated the government should not use 
criminal authority “unfairly,” as he put 
it, “to extract civil payments.” He also 
announced that the new policy would 
be based upon input “from stakeholders 
inside and outside the Department of 
Justice.” 

If Attorney General Sessions and 
Deputy Attorney General Rosenstein fol-
low through on their messages to date, it 
appears likely that the trend toward indi-
vidual liability in fraud cases that started 
with the Yates Memo will accelerate, with 
even more emphasis on executives and 
other individuals, and less on corpora-
tions and other institutions.

David B. Honig is a Shareholder at Hall, 
Render, Killian, Heath & Lyman, with 
offices in Indianapolis and Washington 
D.C. He grew up in Florida and graduated 
with honors from the University of Florida 
College of Law.

https://www.politico.com/blogs/under-the-radar/2017/09/14/corporate-crimes-prosecutions-rod-rosenstein-242721
http://www.law.nyu.edu/sites/default/files/upload_documents/Rosenstein%2C%20Rod%20J.%20Keynote%20Address_2017.10.6.pdf

