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Disclosure Statement

The speakers for this program DO NOT have a financial
interest/arrangement or affiliation with one or more organizations that

could be perceived as a real or apparent conflict of interest in the
context of the subject of this presentation.



Agenda

Significance of the “medical staff” and
“medical staff bylaws”

Significance of “peer review”
= Peer review immunity
= Peer review confidentiality/privilege

Distinguishing Patient Safety Work
Product

Potential effects of failed peer review and
future challenges
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Fostering effective peer review



The “Medical Staff”

* Formation and organization required by all pertinent law/standards

* Has primary responsibility to the Governing Board for the quality of
care provided at the Hospital

o Credentialing and Re-credentialing
o Ongoing Quality Review
o Corrective Action (when required)
* Fulfills this responsibility through multiple different "peer review"
processes (e.g., credentialing, OPPE, FPPE, corrective action, utilization
review, etc.)

* Must maintain Medical Staff Bylaws (which provide a framework for
these functions and other required elements)



Medical Staff Bylaws

* Required by law and accreditation standards

* Must address:
o Organization and functions of medical staff
o Credentialing and Recredentialing
o Quality review functions
o Corrective Action and Fair Hearing Process

 Should provide a “roadmap”

* Should (if followed) provided for "peer review" confidentiality and immunity
(when applicable)

* Must be regularly reviewed/updated (typically once every 3 years)
* Must be legally compliant but should not be viewed as "one size fits all"
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Membership vs. Clinical Privileges

* Membership and Clinical Privileges both subject to peer review
processes

* "Membership" is distinct from "Clinical Privileges"

oYou can be a member of the medical staff with no or limited authority
(privileges) to provide health care services

o Conversely, you can maintain clinical privileges without membership

* Rights of "membership" are category-specific and may vary
substantially

* Membership and Clinical Privileges both minimally require MEC
recommendation and Governing Board approval

e Recent COP guidance promotes membership of clinically privileged
providers



Applicable “Rules”

* Health Care Quality Improvement Act of 1986
* Medicare conditions of participation

 State hospital licensure laws and regulations
* State professional licensure laws and rules

* Accrediting organization elements of performance (e.g., Joint
Commission, DNV, ACHC, etc.)

* Medical Staff Bylaws, rules and regulations and related policies
* State “Case Law”
* Federal Patient Safety Act






What We Mean by "Peer Review”

* Legal Significance: “Peer Review” is defined by state and federal law
o These definitions can be highly variable state to state
o Purpose, though, is consistent

* Universally intended to promote thorough and candid review and, in doing so,
improve "quality of care”

 Statutes define pertinent aspects of peer review
o What we call “peer review” (peer review committee, review organization, etc.)
o When we must/may engage in peer review
o Who may be a peer reviewer (composition requirement)
o Permitted functions/subject matter
o Procedure for peer review (credentialing, corrective action, etc.)
o What aspects of peer review are confidential
o Under what circumstances immunity available

* “Case law” impacts application of these rules state to state

11



What We Mean by "Peer Review”

* “Peer Review” is much broader than taking punitive action
o Credentialing and Recredentialing
o Routine Quality Review and Performance Improvement
o Focused Professional Practice Evaluation
o Ongoing Professional Practice Evaluation
o Departmental/Clinical Service Review
o M&M Conferences
o Corrective Action and Fair Hearing Process
o Others

12



Medical Staff — Key Roles in Peer Review

* Credentialing
o Receives and then reviews the completed application
o Makes recommendation to the Governing Board
o Offers “fair hearing rights“ when recommendation is adverse

o Facilitates the fair hearing process (if requested) as set forth in the
Medical Staff Bylaws

* Ongoing and Focused Quality Review
o Conducts ongoing professional practice evaluation/quality review

o Different levels of review (e.g, departments, M/M, MSQIC, etc.)
= May generally take non-adverse action as needed

= May request focused review and/or “corrective action” when determined to
be appropriate

13



Medical Staff Role in Peer Review

* Corrective Action
o Generally accomplished through MEC (often via an identified committee)
o Conducts preliminary review
o Determines to initiate/not initiate a formal investigation
o Conducts formal investigation pursuant to Medical Staff Bylaws

o Considers the potential for “summary suspension” pending the
investigation (if applicable)
o Concludes investigation and:
= Determines no Corrective Action required
= Recommends a Corrective Action that is not an “Adverse Action”
= Recommends Corrective Action that is an “Adverse Action”

o Facilitates fair hearing process (unless hearing is waived)
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Governing Board Role in Peer Review

 Pursuant to Federal law, State law, and Accreditation Standards, the
Board serves as the final authority in the Hospital

* Medical Staff is ultimately responsible to the Board in relation to
quality of care at the Hospital- and thus, related Peer Review
Recommendations (credentialing, corrective action, etc.)

* Board makes final determinations in relation to Credentialing
recommendations and Adverse Action recommendations

15



Why should we care?




Peer Review Confidentiality

e State-Specific (except for PSOs)

* Protection for "legitimate" peer review is broad and should be
maximized where appropriate

* Like immunity, confidentiality is intended to promote effective peer
review

* Privilege typically extends to communications to and records and
determinations of peer review committees

e Generally, includes committees and personnel of committees
e Confidentiality is typically NOT an option
* Breach of confidentiality may lead to sanction and loss of immunity

17



Exceptions to Confidentiality

* Like the requirement of confidentiality, permitted uses/exceptions are
dictated by state statute

* Exceptions may/may not include:
o Physician review of peer review file
o Original source documents
o Peer review committee to peer review committee
o Adverse event reporting
o Government investigation
oInternal business usage (e.g., employment)

* Verify what you can/cannot share peer review before you share
* Considerations for “Peer Review Sharing Agreements”

18



Peer Review Immunity
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Peer Review Immunity

* "Immunity" is intended to promote effective peer review

* Immunity takes two general forms:
o Immunity against damages
o Absolute immunity

* Immunity is not a given

* Federal immunity is afforded by the Health Care Quality Improvement
Act (“HCQIA”)

* State statutes generally afford immunity where peer review is
conducted in good faith, which is generally presumed

 State immunity does not necessarily preclude "judicial review" or
"injunctive relief"
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Federal Immunity — HCQIA

* Provides immunity from civil damages where four requirements are
met

* Requirements:

o "Professional review action “taken by "professional review body" in
furtherance of quality of care”

o Reasonable investigation of matter
o Action taken is reasonable in light of investigation
o Notice and hearing rights are extended to affected practitioner

21



Federal Immunity — HCQIA

* Courts will apply an "objective standard" considering the "totality of
circumstances”

e Bad faith irrelevant — if the four factors are met
* Bylaw's compliance important but not sole facto
* Presumption in favor of peer review committee

e Poliner v. Texas Health System
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Arizona “Peer Review Statutes”

 Health Care Utilization Review Committee
oAriz. Rev. Stat. Ann. §36-441

e Review of “Medical Practices”
o Ariz. Rev. Stat. Ann. §36-445

* Health Care Quality Assurance Process
oAriz. Rev. Stat. Ann. 836-2402

* Arizona Health Care Cost Containment System
oAriz. Rev. Stat. Ann. 836-2917
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Arizona “Peer Review Statutes”

e Review of “Medical Practices”
oAriz. Rev. Stat. Ann. §36-445

* Governing Body of Hospital or Outpatient Surgical Center shall require:
o Physicians admitted to Medical Staff
o Organize into Committees in order to

o Review Professional Practice (of those with privileges and those
applying) for purpose of
o Reducing Morbidity/Mortality and Improving the Quality of Patient Care

* Extensive confidentiality and “absolute” immunity protections
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Indiana "Peer Review Statute"

e |.C. 34-30-15-1
 Specific composition requirement for "peer review committees"

* Statute affords extensive confidentiality for process — communications,
records, determinations

* Specific procedure for due process

* Statute affords extensive immunity — generally consistent with the
HCQIA

o Exception for "bad faith" (good faith presumed)
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lllinois "Peer Review Statute"

 Medical Practice Act, 225 ILCS 60
* Hospital Licensing Act, 210 ILCS 85
* Requires specific due process (medical staff members)

e Statute affords extensive confidentiality where information generated
as part of ongoing process

o Courts are increasingly taking a narrow view of "ongoing process"

 Statute affords extensive immunity — arguably more extensive than the
HCQIA

o Exception for "willful and wanton misconduct"
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Florida “Peer Review Statutes”

* Florida Statutes § 395.0193 and § 766.101
* Peer Review functions, and related reporting, are expressly required

* Composition:
o Medical Review Committees
o Formally organized to perform peer review functions

* Functions include the furtherance of quality of care:
o Evaluating Practitioner Qualifications (credentialing/recredentialing)
o Evaluating Patient Care
o Evaluating Performance

27



Florida “Peer Review Statutes”

* Although Florida’s peer review statutes afford extensive confidentiality
protections, these protections have been preempted by State
Constitutional Amendment

* “Amendment 7” provides that patients have a right to access any
records made or received in the course of business of a healthcare
facility or provider relating to any adverse medical incident

* As a result of Amendment 7, health care providers have generally
elected to participate in a “Patient Safety Organization” pursuant to
the Federal Patient Safety Act (and implementing regulations)

28



Michigan "Peer Review Statute”

* MCL 331.531-533
* General composition requirement

 Statute affords extensive confidentiality for process

o Recent amendments create exceptions intended to further intent of peer
review

* Statute affords extensive immunity
o Extends to "good faith" peer review
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Wisconsin "Peer Review Statute"

 Wisconsin Stat. Ann. 146.37 and 146.38

* Specific reference to "peer review committees" and governing boards
(broad functional requirement)

e Statute affords extensive confidentiality (includes incident reports)
subject to specific exceptions

* Expressly contemplates legitimate sharing
e Statute affords extensive immunity
* Exception for "bad faith" (good faith presumed)

* Considerations: opportunity to review records, receipt of final report,
fair hearing rights, presentation of evidence and right to cross-
examination



Kansas "Peer Review Statute"

e Actually a series of statutes
oKan.Stat.Ann. 865-442
oKan.Stat.Ann. 865-4915
oKan.Stat.Ann. 865-4921 through 4930

* Defined terms include (but are not limited to):
o Health Care Providers
o Health Care Provider Groups
o Peer Review
o Peer Review Committee and Peer Review Officer
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Kansas "Peer Review Statute"

* Immunity from "damages or other relief" per865-4926

o Available to individuals reporting or providing information to [peer
review committees] or investigating on behalf of [peer review
committees]

o Must act in "good faith"

* Exception when there is clear and convincing evidence of known false
reports

* Limited liability against action for damages per865-442
o Available to Board and Medical Staff Committee members
o Extends to acts, statements and proceedings
o Must act in good faith and without malice

32



Kansas "Peer Review Statute"

e Extensive confidentiality and privilege protections

o "Reports, statements, memoranda, proceedings, findings and other
records submitted to or generated by peer review committees" are
privileged

* Limited exception when a provider contests the revocation, denial,
restriction or termination of medical staff privileges
* Limited exception when provider is subject of a licensure action
* Limited exception for sharing with other peer review committees
* Exception for "original source" information
o Peer review committee "owns" the privilege

o Standard of Care determinations and required reports are privileged and
confidential
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Missouri Peer Review Statute

* V.LA.M.S. 537.035

o A committee of “health care providers” with the responsibility to
evaluate, maintain, or monitor the quality and utilization of health care
services or to exercise any combination of such responsibilities

o “Health care provider” is defined broadly to include Missouri licensed:
physicians, dentists, podiatrists, pharmacists, chiropractors,
psychologists, nurses, social workers, professional counselors and mental
health professionals

o Must be organized/authorized by hospital, medical staff, group practice
or other entity/person authorized to form a PRC
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Missouri Peer Review Statute

o Peer Review Confidentiality
* “Average” protection
e Case law has narrowed further
o Peer Review Immunity
e Average Protection (when performed in good faith)
* Federal Immunity offers more objective protection
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Missouri Peer Review Statute

o “Except as otherwise provided....the interviews, memoranda,
proceedings, findings, deliberations, reports, and minutes of peer review
committees, or the existence of same, concerning the health care
provided any patient are privileged and shall not be subject to discovery,
subpoena, or other means of legal compulsion...”

o“....[N]o person who was in attendance at any peer review committee
proceeding shall be permitted or required to disclose any information
acquired in connection with or in the course of such proceeding, or to
disclose any opinion, recommendation, or evaluation of the
committee...”

o (Emphasis added).
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Patient Safety Work Product

e “Patient Safety Work Product” generally includes data, reports,
records, memoranda, analyses (such as root cause analyses), or
written or oral statements:

 which:

oare assembled or developed by a provider for reporting to a patient
safety organization and are reported to a patient safety organization; or

oare developed by a patient safety organization for the conduct of patient
safety activities;

* and which could result in improved patient safety, health care quality,
or health care outcomes; or

* which identify or constitute the deliberations or analysis of, or identify
the fact of reporting pursuant to, a patient safety evaluation system.
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Exceptions to Patient Safety Work Product

 Patient Safety Act/Rules permit:
o Use of PSWP for legitimate patient safety activities
o Certain legally required disclosures
o Certain use of nonidentifiable content
o Intentional extraction of PSWP from Patient Safety Evaluation System

* Consider what/whether you can share confidential information
before you do so
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PEER REVIEW

e Data;

* Reports;

* Records;

* Analyses;

* Review; and

e Communications

* Must be
developed to report to
a Patient Safety
Organization (“PSQO”)
or developed

* Must be
connected to Peer
Review Process
* Considerations for:
- Individual corrective

actions ) by a PSO
. : intended to :
- Fair Hearing processes * Barrier to PSWP when
o further the
- Credentialing : : created for secondary
- quality of patient .
applications, etc. care or additional use

* *Will be subject to state-specific laws and judicial interpretation
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Implications of Failed Peer Review
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Implications of Failed Peer Review

* Failure to achieve the purpose of peer review

* Financial implications
o Decreased reimbursement
o Loss of business
o Cost of litigation

* Negligent Credentialing
e Litigation with subject physician
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Implications of Failed Peer Review

e Litigation with third parties
o Workplace harassment
* Disruptive physicians
* Compliance/False Claims/Qui Tam

o U.S. ex rel Rogers v. Azmat, Satilla Health Services CV 507-92, S.D.Ga.

e Concerns regarding surgeon's high complication rate allegedly ignored
* Allegedly led to patient harm and wrongful termination of complainant
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Fostering Effective Peer Review

* Effective Medical Staff Bylaws and related policies
o Outline formal process ("roadmap") for review
o Process tracks state/federal law
o But is reasonably flexible and can be followed

* Peer review education
o Peer review does not equal "discipline"
oWhat is/is not a peer review process
o Compliance with process
oSharing and using peer review information

e Effective Peer review documentation
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For more information on these topics
visit hallrender.com.

Christopher C. Eades
(317) 977-1460
ceades@hallrender.com

BEEHALL
B RENDER

KILLIAN HEATH & LYMAN

HEALTH CARE UNINTERRUPTED

EMEHALL
MRENDER

HEALTH LAW IS OUR

This presentation is solely for educational purposes and the matters presented
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